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‘Town of Cave Creek ‘ mcdevittr

37622 N. Cave Creek Rd

Cave Creek, AZ 85331

‘RESOLUTION NO. R2009-02

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF CAVE
CREEK, MARICOPA COUNTY, ARIZONA AUTHORIZING THE TOWN OF CAVE
CREEK (“TOWN'™ TO ENTER INTO A DEVELOPMENT AGREEMENT WITH
DESERT’S EDGE DEVELOPMENT L.L.C. ("OWNER") _

RECITALS

A. Owner is developing a project known as Desert’s Edge (-MCAP 211-10-006A and B
& C collectively 3.56 acres known as the “Property™), which is generally located at the
southwest comer of the intersection of Cave Creek Road and School House Road. Owner has
proposed a Lot l..ine Adjustment. )

B. Dunng the Lot Line Adjustment process for Desert’s Edge the Town’s Planning
Department included a stipulation of their approval requiring that Owner donate the Town a 50°
wide right-of-way from Lots B & C across the southern portion of the site extending Mark Way
to School House Road (*Meark Way Extension™).

C. The land being sought by the Town for public right-of-way is collectively
nineteen thousand seven hundred sixty nine (19,769sf) square feet, legally described in Exhibit A
(the “Legal Description™); in addition, Owner will donate a strip 20' x 181.65' three thousand six
hundred thirty three (3,633sf) square feet of land (“Parking Strip™) to the Town for mutual
perking assignments between the Town and Lot A. In total, the twenty three thousand four .
hundred and two (23,402sf) square feet of land know as the “Donated Property™.

D. Owner’s original plm{ for the Donated Property zoned R-18 was for the residentisa}

development of two lots. Donating the described property to the Town mmoseshardsbip to the
Owner with the result of no conforming residential lots,

E. Owner is willing to dedicate the Donated Property to the Town; however, Lot A
will retain all parking space rights planned for the Parking Strip and that Lot A end B are
relieved of all/any improvement and development burdens and costs to the Mark Way extension

 as well as to School House Road, that the Parking Strip be used as Black Mountain trailhead
parking for the people of Cave Creek as well as Lot A overflow parking, and the Town improve

. Mark Way exténsion prior to or in unison with the development of either Lot A or B (whichever
- comes first). However, the Project remains subject to the Cave Creek Town Code (the “Town

TATMWWWM&MMN» R200902 Descrts Edpmmucm
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Code™). .
F. The Town is authonzed to enter into this Agreement with Owner pursuant to the
provisions of A.R.S. § 9-500.05.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COMMON
COUNCIL OF THE TOWN OF CAVE CREEK, ARIZONA, AS FOLLOWS:

Sectjon 1. That the Development Agreement between the Town of Cave Creek and Desert's
Edge Development LLC, attached hereto as Exhibit | and meorporated herein by. reference. is
hereby adopted. _

Section 2. That thc"Mayor is authorized to exccute the Dwelopmmt Agreement.

PASSED AND ADOPTED this &’ __day ofm__. 2009, by the Town Council of
Cave Creek.

APPROVED AS TO FORM:

Ch . Mattice
- Mariscal, Weeks, Mcintyre & Friediander PA.
Town Attomey

TiTawn Clerk\Resolulions\2009 Resofstions\Resoluiion No R2009-02 Descrts Edge Development L1LC.doc .
' ‘ TCC00747
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After recording, return to:

The Town, The Owner
The Participants, and
The Title Company
DEVELOPMENT AGREEMENT
(Desert’s Edge Deva,lopmgnt, LLC)

THIS DEVELOPMENT AGREEMENT (“Agreememt”) is entered into by and between the
Town of Cave Creek, an Arizona municpal corparation (the “Town“), and Desert’s Edge
Development, L.L.C., an Arizana limited (abliity company ("Owner”), ' The Town and Qwner are
collectively referred to herein as “Parties,” or individually as “Party.”

RECITALS:

A Owner Is developing a project known as Desert’s Edge (Parcels 211-10-006A, B,

&lelewvelya.ssaasknownasﬁm‘nupaty”),whtchsgenemﬂybcamdatme
southwest corner of the intersection of Cave Creek Road and School House Road. Lots A, B, &
C are owned by Desert’s Edge Development, LLC. Owner has proposed a Lot Line Adjustment
resuiting in two lots referred to herein as "Lot A" (120,615sf, APN: 211-10-006A) and “Lot B
(39,172sf, APN: 211-10-010C) owned by Susan and Salvatore DeVincenzo.

8. During the Lot Line Adjustment process for Desert’s Edge the Town’s Planning

. Department Included a stipulation of their approval requiring that Owner donate the Town a 50°
wide right-cf-way from Lots B & C across the southern porﬂon of the site extending Mark Way
to School House Road ("Mark Way Extension”).

C The land being sought by the Town for pubﬁc right-of-way s collectively
nineteen thousand seven hundred sixty-nine (19,769sf) square feet, legally described in Exhihit
A (the “Legal Description”); in addition, Owner will donate a strip 20" x 181.65° three thousand
six hundred thirty-three (3,633sf) square feet of land (“Parking Strip”) to the Town for mutual
parking assignments between the Town and Lot A. In total, the twenty-three thousand four
hundred and two (23,402sf) square feet of land know as the “Donated Property”. Owner will
also consider the portion of land within Uthodwaybomdaﬂa of Andora Wash as Non-
Motorized Trail Easement to the Town of Cave Creek.

D. Owner’s original plan for the Donated Praperty 2oned R-18 was for the
residential development of two lots, DonamgmedwibedpmpertynomeTownlrmoses
hardship to the Owner with the result of no conforming residential lots. .

E. Owner Is willing to dedicate the Donated Property to the Town; however, Lot A
will retain all parking space rights planned for the Parking Strip and that Lot A and B are
refleved of alifany improvement and development burdens and costs to. the Mark Way extension
as well as to School House Road, that the Parking Strip be used as Black Mountain trallhead
parking for the people of Cave Creek as well as Lot A overflow parking, and the Town improve
Mark Way extension prior to or in unison with the development of either Lot A ar B (whichever
Mmh).nm,mmmmmeammmaakTm Code (the “Town

F. The Town Is authorized to enter into this Agreement with Owner pursuant to the
provisions of A.R.S. § 9-500.05,
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AGREEMENT:

NOW, THEREFORE, In consideration of the foregoing premises and mutual promises set
forth in this Agreement, the Town and Owner state, confim and agree as follows:

1. Purpasa. The purpose of this Agreement is to address Owner’s dedication of
the Donated Property for public right-of-way in consideration far: (I) mutually beneficial parking
rights for the Town and Lot A over the Parking Strip, (Il) Commercial Buffer zoning to remain for
the northemn portion of Lot A measured from the centeriine of Andora Wash totafing eighty-nine
thousand six hundred and twenty-three (89,623sf) square feet; whereas, the remalning
southern portion of Lot A measured from the centeriine of Andora Wash to the northern
boundary of the Mark Way Extension to convert from R-18 down to Open Space Recreation
Including thisty thousand: nine hundred and ninety-two (30,992sf) square feet, (ill) the Open
Space Recreation area will credit towards the Commercial Buffer area to meat the landscape
and open space ordinance requirements, as well as, the overall combined density allowance
allowing for up to_20 dwelling units, (iv) the rellef from all/any improvements to the donated
right-of-ways to both Lot A and B, (v) the Town Is to improve the Mark Way extension prior to
or. In unison with the development of Lot A or B {(whichever comes first), and (vi) the partion of
Andora Wash within the Floodway boundaries to be considered as a Non-Motorized Trall
Easement maintained and ensued liability by the Town of Cave Creek. For all other purposes
the Property shall be developed in accordance with the Town Code. .

2. Dedica nnated Property. Owner agrees to dedicate to the Town
fee simple title to the Property without any restrictions, free and clear of all flens and
encumbrances. Owner shall dedicate the Donated Property by special warranty deed, using the
form attached hereto as Exhibit B, and such dedication shall cocur after the approval of this
Agreement and within five (5) days following the end of the referendum period, If any, imposed
on this Agreement from the date executed. Disapproval of this Agreement would terminate the
deed of gift of the Donated Property.

3.  General Provisions.

" 3.1, Jerm. This Agreement shall become effective on the date the last Party
executes this Agreement and shall automatically terminate on the tenth (10*) anniversary of
such date. The Agreement will run with the land until terminated. .

3.2. Recordation. This Agreement shall be recorded in s entirety in the

Official Records of Maricopa County, Arizona, not later than ten (10) days after Its full
execution.

ASSPRY SN SWikd

3.3. Notices and Filings. All notices, filings, consents, approvals, recordings

- and other communications provided for herein or given In connection herewith shall be validly

given, filed, made, delivered ar served if In writing and delivered personally or sent by certified
Unjted States Mall, postage pre-paid, return recelpt requested If to:

TCC00749



From:adnin 480 488 6627 07/13/2008 13:58 #371 P.006/017
20090294173

The Town: Town of Cave Creek
Attn: Town Manager
37622 N. Cave Creek Rd.
Cave Creek,A285331 .

The Owner: Desert’s Edge Development, LLC
Attn: Michael Golec
P.0. Box 7845
Cave Creek, AZ 85327

Participant Susan & Salvatore DeVincenzo

43 Sterfing Pines Road
Tuxedo Park, NY 10987

or to such other address or addresses as may hereaftar be spedfied by notice given by any of
the above for itself to the others. Any notice or other communication directed to either Party
shall become effective upon the earllest of the following: (a) actual receipt by that Party; or (b)
thirty-six (36) hours after deposit with the United States Pastal Service, addressed to the Party.

- 34, Default. Fallure or unreasonable delay by either Party o perform or
otherwise act in accordance with any term or provision hereof shall constitute a breach of this
Agreement. Any breach not cured within thirty (30) days after writtan notice Is recelved from
the other Party, shall constitute a default under this Agreement; provided, however, that Iif the

T fallure Is such that more than thirty (30) days would reasonably be required to perform such

action or comply with any term or provision hereof, then the Party shall have such additional
time as may be necessary to perform or comply so fong as the Party commences performance
or compliance within said thirty (30) day period and diligently proceeds to complete such
performance or fulfill such obligation. Any notice of a breach shall spedfy the nature of the
alleged breach and the manner in which said breach may be satisfactorily cured, if possible.
The thirty (30) day period shall not apply where an ordinance or statute requires the Town to

or otherwise act in a period in excess of thirty (30) days. Notwithstanding the
foregoing, the faliure of Owner to dedicate the Donated Property to the Town within the tme
limit prescribed in Section 2 above shall automatically -terminate this Agreement, and neither
Party shall have any further rights or obligations hereunder.

3.5. Dispute Resolution. In the event that there is a dispute hereunder which
the Parties cannot resolve between themselves, the Parties agree that there shall be a forty-five
(45) day moratorium on litigation during which time the Parties agree to attempt to settie the
dispute by nonbonding mediation before commencement of litigation. The mediation shall be
held under the commerclal mediation rules of the American Arbitration Assoclation. The matter
In dispute shall be submitted to a mediabor mutually selected by the Parties. In the event that
the Parties cannot agree upon the selectian of a mediator within seven (7) days, then within
three (3) days thereafter, the Town and Owner shall request the presiding judge of the Superior
Court in and for Marlcopa County, Arizona, to appoint an independent mediator.. The mediator
selected shall have at least five (S) years' experience in mediating or arbitrating disputes
relating to development. The cost of any such mediation shall be divided equally between the
Town and Owner. The results of the mediation shall be nonbinding on the Parties, and any
Party shall be free to initiate litigation subsequent to the moratorium,

TCC00750
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" ‘ Fee dlspute, controversy,
dabnorcauseofacﬂonm-lsmgoutoform!anadmﬂnsmmshallbegovemedbysmta
iaw. The venue for any such dispute shall be Maricopa County, Arizona, and each Party walves
the right to cbject to venue In Maricopa County for any reason.

3.7. ' orlly. The Parties represent and warrant that
eadﬂsdulybmedandvalldlve:dsﬂngunder&aﬁalawswuhmspectmm,oranumlclpal
corporation within the State with respect to the Town and that the individuals executing this -
Agreement on behalf of thelr respective Party are authorized and empowered to bind the Party
on whose behalf each such Individual is signing.

. 3.8. Assignment. The provisions of this Agreement are blndhguﬂonand shall -
inure to the benefit of the Parties, and all of thelr successors in interest and assigns; provided;
however, HﬂtOwna‘sﬂghtsandoulgaUcmhmndermaybeasslgned.MwhdeorMpan,
only to a person or entity that has acquired title to the Property or a portion therecf and only by

"~ a writen ana\trewrdedlnﬂmom&IRemmofMaﬂmpamm Arizona, expressly
assigning such rights and obligations.

3.9. Third Partles. It Is not Intended by this Agreement to, and nothing
contained in this Agreement shall, create any partnership, joint venture or other agreement
between the Partias. No term or provision of this Agreement is intended to, or shall be for the
benefit of any person or entity not a party hereto, and no such other person or entity shall have
any right or cause of action hereunder.

3.10. Waiver. No defay in exerclsing any right or remedy shall constitute a
walver thereof; and no walver of any breach shall be construed as a walver of any preceding or
succeeding breach of the same or any other covenant, or condition of this Agreement. No
mwershaubeeﬂecﬂvamﬂessltlslnwdﬂngmdisslgnedbythePartvassertedbhave
granted such walver, ‘

3.11. Eurther Documentation. The Partles agree in good falth to execute such
further or additional instruments and documents and to take such. further acts as may be
necessary or appropriate to fully canry out the intent and purpose of this Agreement.

3.12. Falr Interpretation. The Parties have been represented by counsel In the
negotiation and drafting of this Agreement and this Agreement shail be construed according to
the fair meaning of its language. The rule of construction that ambligulties shail be resolved
agalnst the Party who drafted a provision shall not be employed In Inferpreting this Agreement.

3.13. Headings. The headings of this Agreement are for purposes of reference
only and shall not |Imit or define the meaning of any provision of this Agreement.

3.14, Counterparte. This Agreement may be executed in any number of
counterparts, each of which shall be an original but all of which shall constitute one and the
same instrument.

3.15. Computation of Time. In computing any pericd of time under this
Agreement, the date of the act or event from which the designated period of time begins to run
shall not be included. The (ast day of the period so completed shail be Induded unless it is a
Saturday, Sunday or legal hallday, in which event the period shall run until the end of the next
day which s not a Saturday, Sunday or Legal holiday. The time for performance of. any
obllgation or taking any action under this Agreement shall be deemed to explre at 5:00 p.m,
{Arizona time) on the last day of the applicable time period provided herein.

TCC00751
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" 3,16. GConflict of Interest. This Agreement is subject to the terms of Arizona
Revised Statutes § 38-511.

3.17. Entire Aareement. This Agreement, together with the following Exhibits
attached hereto (which are incorporated hercin by this reference) constibites the entire
" agreement between the Parties.
(3) ExhibitA: Legal Description of the Property
(b) ExhibitB: Special Warranty Deed Form

All prior and contemporaneous agreema!ts. representations and understandlngs of the Partes,
oral or written are superseded by and merged in this Agreement.
3.18. JTime. Time is of the essence of this Agreement and with respecttothe
performance required by each Party.
IN WITNESS WHEREOF, the -Partles have executed this Agreement on the
" date(s) written below. ,

[SIGNATURES APPEAR ON THE FOLLOWING PAGES]

TCC00752
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TOWN:
TOWN OF £AVE CREEK, an Arizona municipal

By:
TOCC Mayor
Date: JJ/ o23/0¢P
APPR! AS TO FORM:
By:
TOCC Atto

A

By

STATE OF ARIZONA )

) ss.
County of Maricopa )
1 000 2 o o before me this _.> _ day of,Ma._aA_, 2009, by
AN A , the Mayor of the TOWN OF CAVE CREEK, an Arizona

muriclpal corporation,

My commission expires:
of ! oy} 2013

- o | TCC00753
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OWNER:
DESERT'S EDGE DEVELOPMENT, L.L.C., an Arizona
fimited liabilty company

oo

: Date:__ 2 Jo, =T
STATE OF ARIZONA )
County of Marlcopa )
andsmmhbeforemﬂﬂs@davofmaﬁl_amm.bv
N el of '~ DESERTS EDGE

DEVELOPMENT, LLC., an Arizona llmlbed liabifity com

Notary Public
My commission expires:

O ®)

TCC00754
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EXHIBIT A
Legal Description of the Property

TCC00755
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EXHIBIT B

. , Deed of Glft Form '
(as Provided by the Town of Cave Creck)

.
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Recording requasted by:
The Town of Cava Crask
37622 North Cava Creek Road
Cave Creek, AZ 85331
When recarded mall (o the above.
. SPACE ABOVE THIS LINE FOR RECORDER'S USE,
200 F-03 Exempt ARS 42-1614 (A) (3)
Effactiva Dals: 3/18709 : County and State where preparty s localed:
Maricope Countly, Arizona
GRANTOR (INAME, ADDRESS and ZIP CODE) GRANTEE (NAME, ADDRESS, and ZIP CODE)
Desert's Edge Development, L.L.C. '
PO Box 7845 - Town of Cavem&aek
37622 North Creek Road
Cave Creek, Arizona 85327 ' Cave Creek, AZ 86331
Subject Property (Address or Locatian) : Legal Description 1. 2. 3.
Assessor's Parcel: 211-10-006C Proofad by Parsons .
m;dllabappw to

' Ghubjact Properly (Legal Description)
SEE ATTACHED EXHIBIT “A” and “B"

For consideration of co:timunlty splrit and clvic pride Grantor bears for the Town of Cave Creek, Grantor give and grant
to the Town of Cave Creek and its successosrs and assigns forever, a Roadway Dedication in the subject propsriy.

EXCEPT all oll, gas and other mineral deposils as reserved unto the United States in Patent of said land.

) Slignatures of Grantor(s)

STATE OF ARIZONA Acknowisdgmant. Cn this data, bafore me, 8
COUNTY OF MARICOPA Notary Public, personaify appeared:

Oate of Acknowtedgment - ti"ghgel -r'g_ol oC

known (o ma or satisfecterily proven lo be the
persan whaose name Is subscribed to this
Instrument and acknowtedged thal he exacuted
the same. I this peraon’s namea is aubscribed In
a repreasntative capaclly, lllsfurmepumal
named and in the capacily indica

- Tow erk\deed of giit
Toce:Tound TCC00759
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EXHIBIT “A4”
CONSULTING LAND SURVEYORS

37617 North Cave Creek Road Phone {480) 990-0545
Cave Creek, Arizona 85331 Fax (480) 994-9097
ob No. 090301

LEGAL DWCRIPTION

That portion of the Southeast quarter of the Southeast quarter of Section 28, Township 6
North, Range 4 East of the Gila and Salt River Base and Merldian, Town of Cave Creek,
Maricopa County, Arizona, being more particularly described as follows: :

Commencing at the Southeast corner of said Section 28; thence N. 00°10°33" W. along
the East line of said Southeast quarter of the Southeast quarter a distance of 590.00 feet;
thence S. 89°50°42" W. parallel with and 590,00 feet North of the South line of said
Southeast quarter of the Southeast quarter a distance of 40.00 feet to the TRUE POINT
OF BEGINNING; thence continuing S. 89°50'42" W. parallel with and 590.00 feet
North of said South line a distance of 141.65 feet; thence N. 00°09'18" W. a distance of
B 20.00 feet; thence S. 89°350'42" W. parallel with and 610.00 feet North of said South line
a distance of 25.58 feet to the beginning of a curve to the right having a radius of 325.00
Jeet; thence Northwesterly along said curve through a central angle of 23°24°'15" an are
length of 132.76 feet; thence N. 66°45°03" W. a distance of 94.84 feet to a point on the
East line of Village Vista Subdivision as recorded in Book 82 of Maps. Page 15, Records
of said County, thence N. 00°04°33" W. along last said East line a distance of 54.45 feet
to the Northeast corner of sald Village Vista Subdivision; thence S. 66°45'03" E. a
distance of 116,40 feet to the beginning of a curve to the left having a radius of 275.00
Jeet; thence Southeasterly along said curve through a central angle of 23°24°15" an arc
length of 112.33 feet; thence N. 89°50°42" E. parallel with and 660,00 feet North of said
South line a distance of 167.21 feet; thence S. 00°10°33" E. parallel with and 40.00 feet
West qf said East line of the Southeast quarter of the Southeast quarter a dl.mmce of
70.00 feet to the TRUE POINT OF BEGINNING.,

See Exhibit “B"”
As a reference see Book 1023 of Maps. Page 7, Maricopa County Recorder.

TCC00760
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