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USAMA ABUJBARAH,

Plaintiff,
v.

TOWN OF CAVE CREEK; VINCENT
FRANCIA; ADAM TRENK; MIKE DURKIN;
REG MONACHINO; CHARLIE SPITZER;
ERNIE BLNCH and THOMAS MoGUIRE,

courtdo cs @dickifrs onwri ght. com
Michael S. Rubin (#005131)
mrubin@dickiqsonwri gh!. com
Anne L. Tiffen (#006987)
atiffen@,di ckinsonwri ght. com

DtczutssoNÄfzucHTprr-c
(

1850 N. Central Ave., #1400
Phoenix, Arizona 8 5004-4568
Phone: (602) 285-5000
Fax: (602) 285-5100
Attorneys þr Defendants

IN THE SUPERIOR COURT OF'THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

Defendants.

No. CV 2013-011198

MOTION FOR ORDER TO SHOW
CAUSE RE SANCTIONS FOR
SPOLIATION OF EVIDENCE

(Oral Argument Requested)

(Honorable Douglas Gerlach)

Defendants, by and through their undersigned attorneys, respectfully request that the

Court issue its Order to Show Cause requiring plaintiff to demonstrate why the Court should

not impose sanctions upon plaintiff for the willful destruction of evidence relevant to this

action. Specif,rcally, defendants have recently learned that, two days after the termination of

plaintiffs Employment Agreement by the Town of Cave Creek (the "Town"), Mr.

Abujbarah directed the deletion of his email account from the Town's computer systems,

even though he no longer had the authority to act as Town Manager and had already

retained counsel to represent him in connection with the termination of his Employment

Agreement. In light of this conduct, defendants respectfully request that the Court sanction

plaintiff by the dismissal of this action with prejudice, or, alternatively, by issuing an
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adverse inference regarding the spoliated evidence, and awarding defendants their

reasonable fees and costs in bringing this Motion.

This Motion is based upon the Memorandum of Points and Authorities and the

Declaration of Brian Poore attached hereto and incorporated by reference herein.

DATED this 2nd day of Febnrary 2015.

DTcxTNsoN WRIGHT PLLC

/s/ Anne L. Tiffen
Michael S. Rubin
Anne L. Tiffen
Attorneys for Defendants

MEMORANDUM OF POINTS AND AUTHORITIES

I. Factual Background.

Plaintiff Usama Abujbarah served as the Town Manager of the Town of Cave Creek,

Arizona, from 1999 to June 10,2013. Plaintiff s Complaint ("Complaint"), fl 8. Although he

had a series of written employment agreements, he served at the pleasure of the elected

Town Council and was, at all times, an employee at will. ,See, e.g., Employment Agreement

dated August 6,2012 (Exhibit "A" hereto), fl 3.1(a). On June 10,2013, a majority of the

Town Council, including four newly-elected members, voted to terminate plaintiffs

Employment Agreement effective September 9,2013, subject to the severance provisions of

that Agreement. Complaint, at tf 1. Although he remained a Town employee until

September 9, 2013, Mr. Abujbarah was relieved of his duties immediately on June 10, 2013 .

Complaint,n22 & Exhibit "D" thereto.

Plaintiff brought this action against the Town and its duly-elected Council,

that the June 10, 2013 vote to terminate his employment violated the Arizona Open

Law ("OML"). Although he has never brought forth any admissible evidence to

direct, or even an indirect, violation of the OML, he insists that there must have

alleging

Meeting

show a

been an

improper communication among a quorum of the Council at some point prior to the meeting
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on June 10,2013, apparently based upon the fact that action was taken soon after the newly-

elected majority was seated on the Council. ,See Complaint, flfl 7 , 9, 10-19. However, he

ignores the fact (indeed, he claims to have been unawarc) that his future as Town Manager

was one of the main issues in the 2013 election campaign, and that each of the candidates

who ultimately voted to terminate his contract had clearly and repeatedly expressed

dissatisfaction with his performance during the course of that campaign. Deposition of

Usama Abujbarah (Excerpts attached hereto as Exhibit "8"), at 34-41, 45. He also ignores

the fact that it \ryas a matter of public knowledge that these four candidates were inclined to

terminate his Employment Agreement if they were elected. The evidence establishes quite

clearly that they simply followed through on their campaign promises - not that they

violated the OML by improperly discussing that issue outside of a public meeting after they

became sworn members of the Council.

The relevant dates and events are not in dispute:

On May 28,2013, the outgoing Town Council "canvassed" the election and announced that

Adam Trenk, Mike Durkin, Reg Monachino, and Charlie Spitzer were all elected to the

Council. Minutes of May 28, 2013 Cave Creek Town Council Meeting (Exhibit "C"

hereto).

o Mr. Trenk, prior to taking office, requested that the Mayor place on the

agenda for the first scheduled meeting of the new Council the subject of the

Town Manager's contract. Complaint, Exhibit "4" thereto.

o Mr. Trenk and the remaining three (3) "challengers" became sworn members

of the Town Council on the evening of June 3 , 2013 . Complaint,I7 .

. The subject of the Town Manager's contract, originally scheduled to be

discussed at the June 3, 2013 Council meeting, was postponed to June 10,

2013 atthe request of the plaintiff and his counsel. Complaint, T 10.
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o At the meeting on June 10, 2013, one week after they were seated as

members of the Council, they formed a majority and voted to terminate the

Town Manager's employment agreement.

Defendants have recently discovered that. between May 29. 2013. the day after the

election was canvassed. and June 12.2013. two da)¡s after the Council voted to terminate

his Employment Agreement and relieve him of his duties as Town Manager. plaintiff

directed an outside contractor for the Town to delete his email account from the Town's

computer svstem. Declaration of Brian Poore (Exhibit "D" hereto), flfl 6-8. Having

previously retained counsel to protect his interests with respect to his Employment

Agreement (Complaint, '1T 10), plaintiff clearly anticipated the possibility of future litigation

at the time he gave that directive. In his deposition, VIr. Abujbarah expressly denied

deleting or directing anyone else to delete any emails or email accounts from the Town

computer system. Abujbarah Depo (Exhibit "8"), at 146-47. Contrary to his deposition

testimony, he unilaterally directed the destruction of emails that might be highly probative

of the issues to be litigated.r

il. Legal Discussion.

A. Introduction.

As the Town Manager, plaintiff had a responsibility to preserve and maintain public

records within his control during his tenure. By May 28, 2013, and possibly weeks earlier,

he was aware that a majority of the newly-elected Town Council was inclined to terminate

his Employment Agreement once they were actually seated as members of the Council. He

was present at the Town Council meeting on June 10, 2013, at which his Employment

Agreement was terminated, effective September 9,2013, and he was relieved of his duties

'The deletion of plaintiffs email account did not immediately result in the permanent loss
of the emails already in that account. Rather, all existing emails were aichived on the
Town's server for 3O'days following the closingbf plaintifflõ email account. Unfortunately,
no other Town employee was aware of the closing of that account within that 30-day period,
and all of the emails in that account were pennanently deleted upon the expiration of that
holding period. Poore Declaration (Exhibit-'D"), 1l 7 .
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as Town Manager. On June 1I,2013, he was notified in writing of the termination of his

Employment Agreement and the Council's decision to relieve him of his duties as Town

Manager, effective immediately. Complaint, fl 22 &. Exhibit "D" thereto. At that point, he

had no authority to direct Town employees or contractors to delete his email account or to

take any other action as Town Manager and he certainly had no authority to direct the

destruction of potential evidence in the case he would f,rle a short time thereafter. His

willful destruction of those emails as he was walking out the door cannot be justif,red and he

must be sanctioned for the spoliation of evidence material to this action. IJnder these

circumstances, sanctions are appropriate.

B. When Litigation Is Reasonably Anticipated. the Duty to Preserve
Potentiallv Relevant Evidence Attaches and Routine Destruction Must
Be Halted.

There can be no serious debate that parties owe a duty to the court to preserve

evidence:
Preliminarily, we note that litigants have a duty to preserve
evidence which they know, or reasonably should know, is relevant
in the action, is reasonably calculated to lead to the discovery of
admissible evidence, is reasonably likely to be requested during
discovery andlor is the subject of a pending discovery request.

Souza v. Fred Carries Contracts, Inc,, l9l Ariz. 247, 250, 955 P.2d 3, 6 (App. 1997)

(internal quotations and citations omitted). Moreover, Rule 26.1(a)(9) of the Arizona Rules

of Civil Procedure imposes upon all parties the duty to affirmatively disclose the existence

of all documents or electronically-stored information ("ESI") that "may be relevant to the

subject matter of the action."

These Arizona authorities at least strongly imply that the duty to preserve evidence

attaches as soon as the person is aware of the potential for a claim. The Ninth Circuit has

explicitly determined that the duty to preserve attaches when a party knew or should have

known that litigation would be forthcoming, when a potential claim is identified, or when

litigation is merely reasonably foreseeable (when it is more than a possibility). Apple Inc. v.

Samsung Elecs. Co,, 888 F. Supp. 2d976,990-9I (N.D. CaL2012).
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Further, Rule 37(c) authorizes the Court to impose sanctions for a party's failure to

make disclosure. Where, as here, the party has taken affirmative action to render

potentially-relevant evidence unavailable, sanctions are particularly appropriate.z

Once the duty to preserve has aftached, the scope of the required preservation is also

clear. As an initial mafrer, an individual or organization with a routine document retention,

maintenance and destruction policy must suspend that policy and institute a"liligation hold"

to ensure that relevant documents and evidence are not destroyed. Knickerbocker v.

Corínthian Colleges, 298 F.R.D. 670, 678 (W. D. Wash. 2014). This duty extends to

information "relevant to the claims or defenses of any party, or which is relevant to the

subject matter involved in the action." Zubuløke v. UBS Warburg LLC,220 F.R.D. 2t2,

218 (S. D. NY 2003). The duty to preserve includes ESI pertaining to "those employees

likely to have relevant information-the 'key players' in the case." Zubulake af 2I8.

The Sedona Conference, a highly regarded working group that produces treatises on

the issue of discovery and ESI, issued "best practices" in relation to the implementation of

litigation holds:

The duty to comply with a preservation obligation is an affirmative
duty. Ideally, an effective process to identiff and retain
documents and electronically stored information reasonably
subject to the preservation obligation should be established as soon
as practicable. As appropriate notice should be effectively
communicated to those employees and others likely to have or
know of such information. Senior management and legal advisors
should be involved in the retention decisions and processes.

The Sedona Principles: Best Practices Recommendations & Principles for Addressing

Electronic Document Production at 31 (Jonathan M. Redgrave et al eds., 2d ed., June 2007).

Under the foregoing principles, plaintiffs duty to preserve ESI relevant to

anticipated litigation certainly extended to his own email account. Plaintiff was terminated

2 Rule 3719¡, which requires a showing of "exceptional circumstances" before the court may impose sanctions "upon a

party for failing to provide electronically stored information lost as a result of the routine, good-faith operation of an

electronic information system," does not apply here. In this case, plaintiff specif,rcally directed the deletion of his own
email account from the Town's computer system after he was relieved of his duties as Town Manager and despite the

fact that he had already retained counsel in connection with the termination of his Employment Agreement.
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from his position as Town Manager on June I0, 2013 and had previously hired an

employment attorney in anticipation of that action by the Town Council. During his tenure

as the Town Manager, plaintiff was responsible for implementing Town policies and

practices and assuring compliance with applicable laws and regulations. Having been

relieved of his duties as Town Manager on June 10,2013, he no longer had the authority to

direct Town employees or contractors to take any action, let alone the destruction of

evidence that might be relevant in a future legal proceeding. As the potential plaintiff in

such legal proceedings, his duty to preserve such evidence, whether in documentary form or

ESI, came into existence. Plaintiff not only failed to carry out his obligation to preserve

such evidence, he aff,rrmatively took steps to ensure that such evidence was permanently

lost. That is the very essence of spoliation and plaintiff must be held accountable for his

actions.

C. Arizona Law Requires Preservation of Public Records, Which Include
Emails Relevant to Public Entities and Officers and their Official
Activities.

Plaintiffs act of destroying his emails two days after being terminated as Town

Manager also appears to violate Arizona's public records law. Arizona law defines the

preservation duties of public officials:

A. All records made or received by public officials or employees
of this state or the counties and incorporated cities and towns of
this state in the course of their public duties are the property of this
state. . . .The director and every other custodian of public records
shall carefully protect and preserve the records from deterioration,
mutilation, loss or destruction. . . Additionally, the custodian of
records that keeps photography. film. microfiche. digital imaging
or other t]¡pes of reproduction or electronic media pursuant to
section 41-151-16. subsection A shall protect records from loss or
destruction pursuant to standards that are established by the
director.

A.R.S. $ 4l-151.15(A) (emphasis added).
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The Town Code of Cave Creek also has a provision for the preservation of records.

The "Off,rcers" section of the Town Code directs the Town Clerk to keep records relevant to

the business of the Town:

(A) Records. The Clerk shall keep a true and correct record of all
business transacted by the Town Council and any other records
that either pertain to the business of the town or that the Town
Council or Manager directs.

Town Code of Cave Creek $ 31.20 (A) (Clerk).

The Arizona Supreme Court has recognized that Arizona law requires that all public

officials "make and maintain records reasonably necessary to provide knowledge of all

activities they undertake in the furtherance of their duties." Grffis v. Pínal County, 215

Ariz. l, 4, 156 P.3d 418, 421 (2007) (emphasis in original) (internal quotations omitted).

Many e-mails that originate from or are retained on a government computer system "are

public records because they relate to government business." Grffis,2l5 Ariz. at 5, 156

P.3d at 422 (2007). Correspondingly, public officials have a duty to preserve public

records, with the goal of providing the public access to information about the performance

of government officials. Lake v. City of Phoenix,222 Ariz. 547, 549,218 P.3d 1004, 1007

(200e).

As the Town Manager from 1999 to June 2013, plaintiff was well aware of the duty

to preserve public records in general and his responsibility to ensure that the Town did so.

Although he was no longer the Town Manager on June 12,2013, when he directed the

Town's outside contractor to delete his email account from the Town's computer system, he

was not suddenly empowered to destroy, secrete, or remove public records in the Town's

possession. Indeed, he remained employed by the Town until September 9, 2013:' as a

public employee, he had the affirmative obligation to preserve public records. Plaintiff was

affirmatively obligated to preserve such evidence, both as a potential claimant against the

Town, and under the express terms of Arizona law. He certainly lacked the authority to

direct the destruction of Town records.



I

2

J

4

5

6

7

I
9

10

11

t2

13

t4

15

t6

t7

18

T9

20

2t

22

23

z4

25

26

D. Once the Court Determines That iation Has
Impose Sanctions Based on a ttContinuum of Fault."

Spoliation is the intentional destruction of evidence. Souza, l9l Ariz. at 251, 955

P.2d at 7 . The Ninth Circuit has defined spoliation as the destruction of evidence or "the

failure to otherwise preserve evidence, for another's use in litigation." Surowiec v. Capítal

Title Agency, [nc.,790 F . Supp. 2d 997 , 1005 (D. Ariz. 20lI) (accord Apple Inc. v. Samsung

Elecs. Co=, 888 F. Supp. 2d at 989 (N. D. Cal. 2012)).

In Arizona, the court will view a party's destruction of evidence in relation to a

"continuum of fault-ranging from innocence through the degrees of negligence to

intentionality. The resulting penalties vary correspondingly." Souza, l9l Ariz. at 250, 955

P.2dat 6. Therefore, Arizona courts consider appropriate sanctions on a case-by-case basis.

Possible sanctions include dismissal, an adverse inference instruction, preclusion of

evidence, an award of attorney's fees and costs, andlor a cost-shifting order.

The authority to impose sanctions derives from the inherent powers of the court. The

po\¡/ers derive not from rule or statute, but rather from the control vested in courts to

manage their own affairs and ensure adherence to their mandates. Precisíon Components v.

Harríson, Harper, Christian & DÌchter, P.C., I79 Ariz. 552,555,880 P.2d 1098, 1102

(App. 1993). The court is vested with the power to:

regulate litigation, preserve and protect the integrity of proceedings
before [them], and sanction parties for abusive practices, including
the destruction of evidence, whether that authority is derived from
Rule 37 or from their inherent powers.

See Souza, l9l Ariz. at 250 n.5, 955 P.2d at 6 (assuming arguendo that Arizona courts, like

federal courts, have the inherent power to regulate and sanction parties for destruction of

evidence).

In Souza, the Arizona Court of Appeals considered whether the inadvertent

destruction of evidence warranted the trial court's sanction of dismissal. The court used the

following f,rve-factor test:

9
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1. Whether the party willfully or volitionally destroyed evidence or knew that

the evidence would be destroyed;

2. Whether the party failed to comply with a court order or abused discovery or

disclosure procedures or requirements;

3. Whether the opposing pafi had the right, opportunity, and ability to obtain

the evidence if it so chose;

4. Whether the destruction of evidence rendered the opposing party "completely

incapable of mounting a defense or irreparably prejudiced its ability to defend[;]

5. Whether sanctions other than dismissal are appropriate under the

circumstances.

Souza, l9l Ariz. aT250-52,955 P.2d at 6-8.

The Arizona Court of Appeals applied these factors and, findingthat the evidence (a

"totaled" car) was destroyed by an auto recycler without the knowledge of either party,

overturned the dismissal of the action by the trial court. Souza, l9I Ariz. at 249-52, 955

P.2d at 5-8. In that case, the Court of Appeals noted that the plaintiffls failure to preserve

evidence was not intentional, and that the defendant had access to the vehicle at a storage

yard for over two years. Souza, I9I Ariz. at 250-51,955 P.2d at 6-7. Absent intentional

destruction of evidence and prejudice to the opposing party's case, the plaintiff s actions did

not warrant dismissal,. Id.

The Ninth Circuit employs a slightly different three-factor test to determine

appropriate sanctions for spoliation of evidence. The test is similar to Arizona's

"continuum of fault" in that the court evaluates the party's culpability. A party seeking

sanctions must prove the following elements:

(1) the party having control over the evidence had an obligation to
preserve it when it was destroyed or altered; (2) the destruction or
loss was accompanied by a 'culpable state of mind;' and (3) the
evidence that was destroyed or altered was 'relevant' to the claims
or defenses of the parry that sought the discovery of the spoliated
evidence.

10
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Surowiec, 7 90 F . Supp. 2d at 1 005 (D. Ariz. 20II).

In Apple Inc. v. Samsung Elecs. Co,, the Ninth Circuit upheld an adverse inference

jury instruction. The Ninth Circuit found that Samsung had a duty to preserve evidence but

continued to destroy email pursuant to its routine maintenance policy, thereby willfully

violating its preservation duties. Apple,888 F. Supp. 2d at983. The court also found that

the emails that were destroyed were relevant, and prejudiced Apple's ability to litigate its

claims. Id. The court noted that production was particularly low from several key Samsung

employees whose emails would most likely have been probative in regard to the claims at

issue. .Id.

In this case, plaintiff s intentional destruction of his email account places him far

along Arizona's "continuum of fault." Plaintiffs directive to the Town's consultant to

delete his email account, after he was removed as Town Manager, and despite his

knowledge that he might pursue a claim against the Town regarding the termination of his

Employment Agreement, demonstrates both the willfulness and volition required by the

Souza five-factor test. Plaintiff did not comply with his duty to preserve relevant evidence,

either as a litigant or as an outgoing public official. His unilateral actions deprived the

defendants from discovering emails he may have sent and received prior to his termination

that would likely reflect his knowledge during the election campaign that the election of a

new Council majority would probably mean the end of his long tenure as Town Manager,

directly refuting his speculative claim that a violation of the OML "must have" occurred

prior to June 10,2013. Such evidence is unavailable as a direct result of plaintiffs

unilateral and unauthorized actions; direct refutation of his denial that he was well aware of

his likely termination if certain candidates were elected is now difficult, if not impossible.

Plaintiff should be subject to the most serious sanctions that may be issued by this Court,

including the dismissal of his OML claim.

1t
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ilI. Conclusion

Based upon the foregoing, defendants respectfully request that the Court sanction

plaintiff for the intentional spoliation of evidence related to this action, as follows:

(a) Dismissal of plaintiffs Complaint with prejudice, plaintiff taking nothing

thereby;

(b) Alternatively, f,rnding that, for purposes of trial of this action, plaintiff should be

charged with a negative evidentiary inference, to the effect that the plaintiff s emails would

have contained statements and information damaging to his positions and favorable to the

defendants' positions herein (for example, demonstrating plaintiffs knowledge of the

probability that his Employment Agreement would be terminated if certain candidates were

elected to the Council or prior to their swearing in as members of the Council); and

(c) Ordering plaintiff to reimburse defendants' reasonable attorneys' fees and

expenses incurred in connection with this action, artd, in particular, this Motion.

DATED this 2nd day of February 2015.

DTcTTNSoN WRIGHT PLLC

/s/ Anne L. Tiffen
Michael S. Rubin
Anne L. Tiffen
Attorneys for Defendants

ORIGINAL of the foregoing e-filed on
the 2nd day of Febrvary 2015, with the
Clerk of the Superior Court, and a

COPY mailed this same date to:

Daniel Bonnett, Esq.
Mark A. Bracken, Esq.
Martin & Bonnett, P.L.L.C.
1850 N. Central Avenue, Suite 2010
Phoenix, Arizona 85004
Attorneys for Plaintiff

/s/ IanetClarke

PHOENIX 53601 -7 19587 5v2

t2
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EMPLOYMENT AGREEMENT

THIS EMPLOYMENT AGREEMENT (this "Agreement"), is made and entered into
effective as of the 6ft day of August, 20L2 (*Etrective Date"), by ane between the TOWN OF
CAVE CREEK ARIZONA, an Arizona municipal corporation ("Employer" or "Town'), and
USAMA ABUJBARAH ('lown Manager"' or .,Employee").

RECITALS:

A, Ernployer is an Arizona municipal corporation and Employee is the current Town
Manager of Town. Employee is a member of the Intemational City/County Managanent
Association ("ICMA"¡ and is subject to the ICMA Code of Ethics.

B. Employer desires to continue to eurploy Employee as, and Employee desires to accept
coltinued employnent as, Town Manager of the Town of Cave Creek, Atizona,upon the tenns
and conditions set forth in this Agreement.

AGREEMENTS:

NOW, THEREFORE, in consideration of the mutual promises and cove,nants contained in this
Agreement and for other good and valuable considetation, the sufficiency and receþ of which is
hereby acknowledged, Employer and Employee (collectively, the "Parties;" .uóh " 

*party')
agree as follows:

- 1. Employment. Ernployer hereby ernploys Employee as Town Manager and
Employee hereby accepts such employment from Employer upon the terms and conditions set
forthbelow.

2. Seryices and Duties.

2.1 Employee's duties as Town Manager shall consist of those duties and
obligations imposed upon the Town Manager by the Town Code, ordinances and regulatións of
Employer and those other duties and responsibilities deiegated or assigned by the Town Council,
from time to time, to Employee. Without limiting ttre foregoing, Empioyee's duties shall include
the performance of all acts necessary and proper to attain the Town's policy objectives as
established from time to time by the Town Council ü'ithin the time limitatiõns, if any, specified
by the Town Council and within the constraints imposed by the Town's annual op"*tiog budget,
capital budget, and periodic appropriations.

2.2 Employee shall faifhfully, completely and accurately carrJ¡ out and perforrn
his duties in accordance with the highest professional and ethical standards of iús professìon and
shall comply with all ordinances, rules, policies and regulations established ôr adopted by
Employer from time to time.

2.3 Employee shall retain his membership in the ICMA for the term of this
Agreement, and shall at all times govern himself in accordance with the ICMA Code of Ethics.



2.4 Hours of Work. It is recognizd, by the Parties that the duties of Town
Manager require work outside of normal office hours and Employee agrees to devote the amount
of time and energy necessary to carry out those duties with the highest degree of professionalism
possible.

2.5 Outside Activities. Employee shall ¡¡s¡ engage in any non-Town connected
business activlty during the normal business hours of Town, except while on vacation, without
the prior written approval of the Town's Mayor or direction of the Town Council. Employer
agrees that occasional teaching, u¡riting, or consulting work may be performed by Employee on
Employee's time off, provided that such non-Town connected activities do not interfere with
Employee's ability to faithfull5 promptly and to the best of Employee's ability, experience and
talent, perfonn all of his obligations under this Agreemen! express or implied, to the satisfaction
of Employer, in its reasonable discretion; and, provided further, that (i) no such activity shall
involve a project, development or otfier activity which requires, or is likely to require at any
time, review or approval by the Town Council or by any officer, agency, board or commission of
the Town; and (ii) no such activity shall create a conflict of interest with the Town or create or
give rise to a reasonable perce,ption of such a conflict.

2.3 Other Terrns and Conditions of Employnent. Employe,t shail have the
right to fix such other tenns and conditions of ernploynent relating to the performance of
Employee as Employer may determine from time to time, provided such terms and conditions
are not inconsistent with or in conflict with the provisions of this Agreement, the Town Code or
any other applicable law.

3. Term; Termination. The term of this Agreement shall be for a period
commencing on the Effective Date, and ending on the 5b day of August ,2014, subject to early
termination or extension pursuant to the provisions in this Section 3 (the "Ierm-). As used
herein, the term o'Ter:nination Date" meaus the date on which Employee's emplo¡'rnent by
Employer terminates under any provision of this Section 3.

3.1 Early Termination by Employer.

(a) Employee is employed at the will of Employer and nothing inthis
Agreement shall prevent, limit or otherwise interfere with the right of Employer to terminate
Employee and this Agreement at any time, without cause, by delivery of written notice of such
tErmination to Employee not less than ninety (90) days in advance of the Termination Date set
forth in the notice, unless the Parties otherwise agree.

(b) In the event Employee is tenninated pursuant to this Section 3.1
(i) Employer shall pay to Employeg in full and complete pa¡rment of all compensation due to
Employee under this Agree,rnent, (a) Employee's regular pay and benefi.ts through the
Termination Date, paid on the regular paydays of Employer, plus (b) an amount equivalent to
five (5) months of Base Sala¡y (as defined below) as severance pay, paid as a lump sum and
conditioned upon Employee's execution of a release as provided below; plus (c) payment for
ali accnred vacation and one thfud (1/3) of Employee's accrued sick leave not used at the
Termination Date.



(c) Contemporaneously with the delivery of the severange payment
provided for in Section 3.1(b) of this Agreement, and as a condition to Employee's receipt of
such severance payment,

(d) Employee agrees to execute and deliver to Employer a release
þrovided by Ernployer and in form and content acceptable to Employer), efiective as of the
Termination Date, releasing Town, its Town Council, officers, ernployees and agents of all
claims that Employee may have against Town, its Town Council, officers, employees and
agents, including, without limitation, claims arising out of alleged intentional acts or other
misconduct committed by Town Council members and claims arising under Arizona or Federal
law pertaining to equal ernplo¡ane,nt opportunity, age discriminatiòn, and discrimination on
basis of disability. To the extent permitted by law, Employee hereby grants and delivers such
rele¿se to the Town.

3-2 Early Termination by Employee. Nothing in this Agreernent shall
prevent, limit or otherwise interfere with the right of the Employee to resign a{uny time from
his position with Ernployer by delivery of written notice of such terminafiãn to Employer not
less than ninety (90) days in advance of the Termination Date set forth in the notice, uniess the
parties otherwise agree in *ritittg. If this Agreement is tenninated pursuant to this Section 3.2,
Employer shall pay to Employee, in firll and cornplete paynent of compensation due to
Employee under this Agreeme,nt, Employee's regular pay and benefits through the Termination
Date, on the regular paydays of Employer, and any accrued and unpaid expettse reimbursement
earned and attributable to any period prior to the Termination Date; provided, however, that
notwithstanding any purported early termination by Employee, Employer may terminate
Employee for cause at any time prior to the Termination Date specified 6y Employee, in which
case Ernployee shall be entitled only to the compensation specified in SeCtion 3.1 of this
Agreement.

3-3 Early Terminatiou Due to Death or Incapacitv. This Agreernent shall
t-ermtytg upon the occuffence of the fgllowing.events: (i) Employee's death occurring any
time during the Term, in which event the Termination Date shall be Einpioyee's date of death;
or (ü) the permanent disability of Employee occuring at any time during the Term. For
purposes of the foregoing, Employee shall be deemed to be permanentiy disabled if, by reason
of any physical or mental condition, Employee is unable, in the judgment of the Town Council,
to perform the essential functions of his duties under this Agreement, with or without
reasonable accommodations. [n the event this Agreement shall terminate pursuant to the
provisions of this Section 3.3, Employer shall pay to Employee (or to Emplõyee's estate or
legal representative) in full and complete paSnnent of all compensation due tõ Employee under
this Agreernent, the pro rata portion of any unPaid Base Salary through the Terminaiion Date,
any accrued and unpaid expense reimburseme,nt and accrued vacation, and one third (l/3) of
Employee's accrued sick leave not used prior to the Termination Date.

3.4 Extension of Tenî. The Town Council elected and sworn in at its first
meeting in June, 2011 or any time thereafter may ratiff this agreement and shall retain the
authority to alter or change any of the provisions thereto.



3.5 Suspension. Employer may suspend Employee with or rvithout full pay
and be,nefits at any time during the Term, if, but onty it such suspension is permitted by law
and:

a. Employer and Employee agree; or

b. A majority of the Town Council in attendance at a public meeting
of the Council called to consider the issue or, at Employer's option, an executive session of thã
Town Council if permitted by law, vote to suspend Employee for just cause; provided that
Employee shall have been given written notice setting forttr the basis for any such prospective
suspension at least ten (10) days prior to such hearing.

4. Compensation. For all sen¿ices to be rendered by Employee under this
Agreement Employer will pay or cause to be paid or delivered to Employee only the following
compensation and benefits :

4.1 Sala¡v. Employer agre€s to pay Employee an annual salary of
5112,500.00 (ttre "Base Salary''), payable in equal instalhnents at the same time as other
employees of the Employer are paid. Employer may þut is not obligated to) increase the Base
Salary and/or other be,lrefits of Employee in such arnounts and to zuch extent as Employer may
determine, from time to time, in its sole discretion, to be desirable on the basis òf periodic
performance reviews of Employee. Employee's annual salary shall be increased by the exact
amount of any cost of living adjustment approved by Employer so long as said adjustme,nt is
applicable to all other Town ernployees.

4.2 Perfonnance Review. Employer, prior to March 3l't of each eve,n
numbered year, year shall review and evaluate the performance of Employee and shall conduct
such a review and advise Employee of the results of that review in advance of any re,newal of
this Agreement. Employer's review and evaluation shall be in accordance with specific criteria
developed by Employer, from time to time, in its sole discretion.

4.3 Automobile. Employee is required to be on call for twenty-four (24)
hours sergice ánd must have access to a vehicle for Town business. Employer shall provide
Employee with a suitable vehicle to which Employee shall have exclusive use for any and all
Town business purposes. Employer shall be solely responsible for pwchase, maintenanca,
insurance, taxes, fuel, and any other costs of operating or maintaining said vehicle, except for
maintenance and repair expe,nses which are not covered by insurance and are caused by
Employee's negligence, recklessness or inte,ntional act or omission.

4.4 Pqsonal Leave and Other Benefits.

-r shall be entitled to personal leave in
accordance with Section 9.4 of the Town of Cave Creek Personnel Policy Manual, and in
addition thereto on the 1ú day of Ma¡ each year this Agreement is in effect, tLe Employee shall
receive an additional twelve (12) days personal days (96 hours); provided, however, that
Employee shall only take such personal days at such time or times that shall be approved in
advance by the Mayor of Cave Creek and that shall not affecthis duties under this Agreement or



the quality of services rendered pursuant to this Agreenrent. Employee shall accrue vacation in
the sarne Ítanner and at the same rate as other adminisfative ønployees of the Town.

4.4.2 Benefit Plans. Except as expressly provided herein, Employer will
provide benefits to Employee in accordance with the Town's compensation and benefit plans as
theynow exist or are hereafter adopted or ame,nded. Such benefits and compensation plans may,
in the sole discretion of the Town, be changed or revoked at any time.

4.5 Insurance. Ernployee shall be provided fulI coverage for health insurance
for Employee and family, to be paid in full by Employer, or at Employee's written reques!
Employer shall pay to Employee the amount that would otherwise be paid by both Employei and
Employee so that Ernployee may secure his own health insurance (to meet Employee's needs).
The Employer shall also provide to the Employee a term life insurance policy ú the amount of
$100,000 during the course of employment.

4-6 Dues- and Subscriptions. Employer agrees to budget and to pay a
reasonable amount for the professional dues and subscriptions of Employee necessary for his
continued full participation in any national, regional, state and local associations and
organizations deemed necessary and desirable by Employer for the effective and professional
performance of Employee's duties under this Agreement. Such organizations shall include,
without limitation, the ICMA.

4.7 Expenses.

4.7.1. General Business Expenses. Employer will reimburse Emproyee
upon submission of appropriate invoices, receipts, bills or other evidence of payment, foiall
ordinary and necessary business expenses directly incurred and paid by Emptoyee in
discharging his duties under this Agreønent, if prior approval was given bV gmptoier for
such expenses.

4.7.2 Expens_gs for Professional Development. Employer agrees to
budget for and to pay the travel and subsistence expenses of Employee for: (i) short courses
and seminars deemed necessary or desirable by Employer for the effective and professional
perforrrance of Employee's duties under this Agreement, if prior approval wãs given by
Employer for such expenses; (ii) professional and of;Ecial travel expenies for meetings aná
other necessary functions for the benefi.t, or as representative, of the Town, including but not
limited to, the annual confere,nces of the Intematironal City/County Managernent Association,
the Arizona City Managernent Association, and such other national, regional, state and local
governmental groups and committees on which Employee serves as a member, if prior
approval was give,lr by Einployer for such expenses.

4-7 -3 Records. Employee shall keep receipts and accurate records of
all expenses and charges claimed to be reimbursable under this Agreernent, whieh records
shall be suitable in forrn and content both for Employer's records and for Lnternal Revenue
Service purposes.

4.8 Tax Witbhqlding. All amounts of Base Salary and other compensation, if
any, payable to Employee under this Agreeurent shall be reduced by any arnounts that Employer



is required to'withhold with respect to such payrnents under the then applicable provision of any
state, federal or local income or other ta:r laws, the so-called "FICA" laws, regulations or statutes
of a like nature or any and all other state, federal or local laws of any kind or nature.

4.9 No Reduction of Benefits. Employer shal1 not at any time during the
Term reduce the salary, compe,nsation, or other financial beneñts of Employee, except to the
extent of a reduction across-the-board for all adminishative eurployees of the Employer, which
reduction Employer shall have the right to make, in its sole discretion, notwithstanding any
provision in this Agreement to the conhary; provided, however, that in no event shall
Employee's Base Salary be reduced during the Term.

5. Residencv Requirement. During the Term, residency requirements shall be
applied to and satisfied by Employee pursuant to the conditions stated in the Town Code, $ 31.25
(Ð (2).

6. Indem4ification. In addition to any requirements imposed by state and/or local
law, Employer shall defend, hold harmless, and indernnifu Employee against any torÇ
professional liability claim or demand or other legal action, whether groundless or othenvise,
arising out of an alleged act or omission occurring in the performance of Employee's duties as
Town Manager, exce,pt to the extent caused by Employee's gross negligence, recklessness or
intentional misconduct. Employer shall have the right to select and employ counsel to defend
any such action and to compromise and settle any zuch claim or suit and shatl pay (directly or
through insurance) the amount of any settlement or judgment rendered with iespect to juch
action.

7. Bondíng. Employer shall bear the full cost of any fidelity or other bonds required
of Employee under any law, ordinance or Town Council requirernent. Employee shall complete
all necessary applications and otherwise cooperate with Employer in applyng for and obtaining
such bond.

8. Retum of Propertv, On the Termination Date, regardless of how or why this
Agreement is terminated, or whenever otherwise reasonably requested by Employer, Employee
shall immediately retum to Employer any or all of Employer's property, tangible or intangible,
real, personal or mixed, including, but not limited to, any zuch property that is'in Employee's
possession or under his control or which is used, produced or created by Employee in rendering
serr¡ices under this Agreerrent or othe,rrvise, all of which Employee hereby achrowledges anã
agrees is and shall be the property of Employer.

9. Remedies. Except as expressly provided hereþ the event of a breach of this
Agreeinent by either parfy, the non-breaching party shall have all rights and rernedies available
at law, in equity or rxtder the terms of this Agreement; nrovide4 however, that in no event shall
Employee have any rigbt to punitive, exemplary consequential or multiple damages against
Employer, except for teble darnages whioh may be available to Employeà r:nder e.n.S. S ZS-
355 relating to the failure to pay wages when due.



10. General Provisions.

10.1 Employer Policies. To the extent not inconsistent with the Agreeme,nt,
Employee acknowledges and agrees that he is bound by atl of the Ernployer's employment
policies applying generally to employees, as they may be adopted and/or modifi.ed by Employer
from time to time in its sole discretion. ln the event of an inconsistency between the Employer's
employment policies applying generally to employees, and any provision of this Agreeme,nt, the
terms of this Agreønent shall control.

10.2 Bindins Nature of Aqre€rnenfi Assignment. This Agreemeirt shall be
binding upon and inure to the benefit of the Parties and their respective heirs, personal
representatives, successors and permitted assigns. Employee acknowledges that the sen¡ices to
be rendered by Employee pursuant to this Agreernent are unique and personal. Accordingly,
Employee may not assign or transfer any of his rights or obligations under this Agreernent
without the prior written consent of Employer (which consent may be withheld by Employer in
its sole discretion) and any purported assignment of Employee's rights or obligations without
such consent shall be void and of no force or effect. This Agreement is made for the sole benefit
of the Parties and their respective heirs, personal representatives, successors and permitted
assigns and the persons identified in the release provision of Section 3.1 of this Agreement.
Except as expressly provided in this Agreement, no other person or entity is intended to or shall
have any rights or beriefits under this Agreement whether as third party beneficiaries or
otherwise.

10.2 Entire Agreement Amendment. This Agreement constihrtes the entire
agreernent and understanding between the Parties with respect to the subject matter hereof and
supercedes all prior and conte,Ínporaneous agreements, understandings, inducem€nts and
conditions express or implied, oral or writteq of any nature whatsoever with respect to the
subject matter hereof. This Agree,ment may not be modified or amended other than by an
agreement in writing signed byboth Parties.

10.3 Governine Law: Choice of Forum. This Agreement is executed, delivered
and will be perfonned in the State of Arizona a¡rd the substantive laws of the State of Arizona
(without reference to choice of law princþles) shall govern its interpretation and enforcement.
Any action brought to interpret or enforce any provisíons of this Agreement, or otherwise
relating to or arising from this Agreemenl shall be commenced and maintained in the Superior
Court of the State of Arizona in and for the County of Maricopa and each of the Parties
irrevocably consents to jurisdiction and venue in such Court for such purposes.

10.4 Relatiorchip Created. The relationship created by this Agreernent shall be
deemed and construed to be, and shall be, solely that of ernployer and e,rnployee and not of any
other type or nature.

10.5 Attorneys' Fees. Should any proceeding or litigation be commenced
between the Parties concenring the terms of this Agreemen! or the rights and duties of the
Parties irnder this Agree,rne,nt the prevailing Pârly in such proceeding or litigation shaii be
entitled, in addition to zuch other relief as may be grantd to a reasonable sum as and for the
prevailing Party's attorneys' fees, to be determined by the court, and not by the jury.



10.6 Severabilitv. If any provision of this Agreement is held to be illegal,
invalid or unenforceable under present or future laws, effective during the Term, such provision
shall be fully severable; this Agreernent shall be constn:ed and enforced as if sucú i[egal, invalíd
or I'nenforceable provision had never comprised a part of this Agreement; and the-re,uraining
provisions of this Agree,rnent shall remain in full force and effect and shall not be affected bV thé
illegal, invalid or unenforceable provision or by its severanc€ from this Agreement.
Furthermore, in lieu of each such illegal, invalid or unenforceable provision, there shall be added
automatically as part of this Agreement a provision similar in tenns to such illegal, invalid or
unenforceable provision as may be possible and be legal, valid and enforceãbl", and this
Agreernerrt shall be reformed accordingly.

10.7 Further 4.ssurances. Employee shali execute and deliver all other
instn¡ments and documents and shall take all othff actions as Employer may reasonable request
from time to time, before or after the execution of this Agreernent, in oráer to effectuate the
transactions provided for in this Agreement.

10.8 Constuction. This Agreernent is intended to express the intent of both
Parties, and irrespective of the identity of the Party or counsel who prepared this Agreement or
any draft of this Agreement, no rule of strict construction shall be applied against *y f*ty. eU
words used in this Agreemerrt shall refer to the appropriate number or gender, regardless of the
number or gender stated.

10.9 lndulgences Not Waivers. Neither the failure nor any delay on the part of
aParty to exercise any right, remedy, portrer or privilege under this Agreement shall opout" * u
waiver thereof, nor shall any single or partial exercise of any right, rãmed¡ power oi privilege
preclude any other or further exercise of the same or of any other right, remed¡ po*o ãt
privilege, nor shall any waiver of any right, rernedy, power or privilege with respect to any
occulÏe,nce be construed as a waiver of such rights, remedies, powers or privileges r¡¡ith respect
to any other occurr€nce.

10.10 Costs and Expenses. Each party shall bear its own costs, including
counsel fees and accounting fees, incurred in connection with the negotiation, drafting anã
consr¡mmation of this Agreement and all matters incident to this Agreement.

10.11 Headines. The captions or headings in this Agree,ment are for
convenience of reference only and shall not contol or affect the meaning or construction of any
provision hereof.

10.12 Recitals. The Recitals made and stated above are hereby incorporated by
reference into, and made a part of, this Agreement.

10-13 NatiçQ. Any notice, request, demand and other communication required
or permitted under this Agreement shall be in writing and shall be deemed to have Ueen Outy
given, made and received when hand-delivered to the Parfy to whom ít is addressed or upon thã
date noted upon the receipt for registered or certified mail, first class postage prepaid, return
receipt requested, addressed as set forth below:



If to Town: Town Council of Cave Creek
Atte,lrtion: Mayor
37622 N. Cave Creek Road
Cave Creek, AZ 85331

with a copy to: Mariscal, weeks, Mclntyre & Friedlander, p.A.
2901 North Central Avenue, Suite 200
Phoenix, Arizona 85012
Attention: Cave Creek Town Attorneys

If to Employee: Usarna Abujbarah
5785 E. Azure Hills Drive
Cave Creek AZ 85331

Any Party may alter the address or addresses to which communications or copies are to be sent
to such Party by giving notice of such change of address in conformity with the provisions of this
Section 10.13 for the giving of notice.

10.14 Prior Approvals. Unless otherwise required by law or expressly stated in
this Agreernent, in any crise where the prior approval of Employer is required to auihorize the
incurrence of a job-related expense by Employee, the written approval of the Mayor of Cave
Creek shall constitute approval by Employer.

10.15 Conflict of Interest. This Agreement is subject to, and may be tenninated
by Town in accordance with, the provisions of A.R.S. $ 38-511.



IN WITNESS WHEREOF, the Mayor, as duly authorized by the Town Council and on
behalf of the Town, has signed and executed this Agreement and Employee has signed and
executed this Agreernent, both in dupücate as ofthe Effective Date.

TOWN COUNCIL OF'CAVE CREEK ARTZONA:

TOWN MANAGER:

APPROVED AS TO F'ORM:

MARISCAL, WEEKS, MCINTYRE AND
FRIEDLANDER, P.A.,

ny' -l'lfìa-,* [ P""U-Í-.ü
Town Atúorneys

T: Town Clerk/Contracts/ Employment Agmt for Manager-2012.doc

10

ATTEST:

Approved by ths lbwn Cor¡nall
at the!¡r meethg tsld o¡¡
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IN THE SUPERIOR

IN AND FOR

COURT OF THE

THE COUNTY

STATE OF ARIZONA

OF MARICOPA

USAMA ABUJBARAH,

Pl ai nti f f ,

VS.

TOWN 0F CAVE CREEK; VINCENT
FRANCIA; ADAM TRENK; MIKE
DURKIN; REG MONACHINO; CHARLIE
SPITZER; ERNIE BUNCH and
THOMAS McGUIRE,

Defendants.

DEPOSITION OF USAI'IA ABUJBARAH

Phoeni x, Ari zona
November 7, 2013

9: 54 a. m.

REPORTED BY:
PAMELA A. GRIFFIN, RPR, CRR
Certi fi ed Reporter
Cert'i f i cate No. 50010

PREPARED FOR:
SUPERIOR COURT

(0riginaI)

No. CV 2013-011198

2398 East Camelback Road
Suite 260
Phoenix, Arizona 850I6

T 602.264.2230
888.529.9990

F 602.264.2245

www.arizonacou rtreporters,com

OCIATEST.T-c
court reporters
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with respect to your performance as town manager or

whether you shoul d be retai ned?

A. That's correct.
0. Okay.

A. They had the rìght for that, yes.

O. Are you famjliar wjth the Sonoran News?

A. Yes.

0. Is that a local newspaper --
A. Yes.

0. 'i n Cave Creek?

A. That's I ocal . Yes.

O. Okay. Pl ease wai t for my questi on .

And I won't be abl e to spel I hj s name, but
Don Sorchych i s associ ated wj th that newspaper?

A. Yes.

0. Can you spel I hi s I ast name for the reporter?
A. Don Sorchych. So the best of my memory, I ast

name S-o-r-c-h-y-k.
0. Let's l ook at Exhi bi t 14, wh'i ch i s a ser-i es of

newspaper artj cl es . And i t appears that Mr. Sorchych's
last name js S-o-r-c-h-y-c-h?

A. -c-h.
0. Okay. Thank you. I shoul dn't have asked you.

That was a very unfair question.

Do you recogn'i ze Exh ì bì t 14 as a seri es of

Wh,W. ARIZONACOURTREPORTERS . COM

GRIFFIN & ASSOCIATES . 602 .264.223A



DEPOSITION OF USAI'IA ABUJBARAH - 11 17I2O13

arti cl es I 'm sorry col umns that Mr. Sorchych wrote
between March 20th , 2013, and June 5th, 2013?

MR. BONNETT: Mike, I just want the record
to ref I ect that these haven't been prevì ous'l y produced j n

thi s case to us. I don't thi nk I've seen these before.
MR. RUBIN: That's correct. I don't thi nk

there's been any dj scl osure yet.
MR. BONNETT: Yep. I just want the record

to refl ect that. Thanks .

BY MR. RUBIN:

0. Do you recognize these art'i cl es you are I'm
sorry col umns of Mr. Sorchych wrote between March

and June 2013?

MR. BONNETT: Obj ect to foundati on .

THE WITNESS: You know, the answer, without
read'i ng thi s, I can't g'i ve you the answer. I need to read

them and maybe maybe I will get familiar in tjme.
BY MR. RUBÏN:

0. Yeah. Take as much time as you need.

A. So from the fj rst paragraph, I ooks I i ke the

tì m'i ng f or the edi tori al was between March 12th and bef ore

May 21st, and it looks like it's there is a date there
that's March 20th , 2013, Sonoran News .

0. That's the fi rst one; correct?
A. Yes.

WWW . ARI ZONACOURTREPORTERS . COT'I
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DEPOSITION OF USA]'IA ABUJBARAH - 11 17I2013

0. Okay. So you don't dì spute that these are

col umns that Mr. Sorchych wrote for the Sonoran News

between March and June 2013; correct?
MR. B0NNETT: 0bj ect to foundati on .

THE WITNESS: Yeah. The answer I don't
dì spute, no. I don't dì spute that.
BY MR. RUBIN:

0. Al I ri ght . Do you know Mr. Sorchych?

A. I know him, yes.

0. How long have you known h'i m?

A. I know him sjnce my employment with Town of Cave

Creek i n January '99, i n January '97 .

0, You started with the Town in '97?

A. Yes.

0, And you were 'i n the pl annì ng department?

A. Yes.

0. And then you became town manager in 1999?

A. Yes.

0. Okay. Are you friends with Mr. Sorchych?

A. Yes.

0. How often do you speak to Mr. Sorchych?

A. At I east once a week. At I east once a week.

0. 0kay. Are those regul ar meeti ngs, or are those
just more informal conversatjons?

MR. B0NNETT: 0bj ect . Compound .

WWT^T . ARI ZONACOURTREPORTERS . COH
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DEPOSITION OF USA]'1A ABUJBARAH . 11 17I2O13

THE WITNESS: More i nformal .

BY MR. RUBIN:

0. 0kay. Does he general ì y i nj ti ate those

discussions as opposed to you?

A. General I y, I can't say yes or flo, because thi s j s

an exchange, a d'iscuss'i on a-lways.

0. So someti mes you cal I hi m. Sometj mes he cal I s
you?

A. Yes. Yes.

0. 0kay. Do you wel I , between stri ke that.
Before the vote took pl ace to termi nate you

as town manager, did you regularly read the Sonoran News?

A. Yes.

0. Okay. Do you recal I read'i ng any of the col umns

that are part of Exhjbjt 14 before June 10th, 2013?

A. Yes. I -- I always read the Sonoran News when

they when they are published, I always read jt. So

that's my habi t, yes.

O. Okay. And the and how 'l ong have you been

readì ng the Sonoran News?

A. S'i nce'97.
0. 0kay. And Mr. Sorchych has been the edi tor of

that publication s'ince '97, at least?
A. Yes . He' s the publ i sher and the edj tor, yes .

0. By March 20th , 2013, you knew that Mr. Trenk had

WWW . ARI ZONACOURTREPORTERS . CO]'I
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been el ected; correct?
A. Yes.

0. Okay. 0n page 3 of 4 of that very fj rst arti cl e,

the fj rst ful I paragraph , Mr. Sorchych says the fol I owì ng,

quote: "A cl ear ob j ect j ve of the sl ate i s to el'i mi nate

Usama Abujbarah as town managêF," perìod. "In some cases,

racist tactics are used but even conservative voters like
mysel f wi I I tel I you he i s head and shoul ders above

previous town managers and I have been here sìnce 1990."
Then jt goes on.

0kay. Dj d you read that j n March 2013?

A. To the best of my memory, yes.

0. Okay. So at I east i n March 2013, Mr. Sorchych

bel'i eved that certai n peop'l e wanted to remove you as town

manager; correct?
A. Based on hj s wri ti ng, yes, he bel j eved that .

O. 0kay, And bef ore Mr. Sorchych publ ì shed th'i s
parti cul ar artj cl e, di d you have a conversati on wi th hi m

about that subj ect?

A. About that subject, yes. About that subject and

every other sub j ect 'i n town, yes.

0. So you knew even before Mr. Sorchych wrote thj s

fj rst arti cl e that he was contempl atì ng an arti cl e tal ki ng

about a sl ate of peopì e who were tryì ng to get you out;
cor rect ?

WWhI . ARI ZONACOURTREPORTERS . COI'I
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MR. B0NNETT: 0bj ect to foundati on .

THE WITNESS: Can you repeat the question,
because 'i t's a compound quest j on?

MR. RUBïN: Let's try and read it. And if
you don't understand'i t, I'll rephrase jt.

(The requested port'i on of the record was

read. )

THE V{ITNESS: No. The answer i s no.

BY MR. RUBIN:

0. But when you read Mr. Sorchych's col umn, you knew

that Mr. Sorchych thought that that's what was happeni ng?

A. That's correct.
0. D j d you agree or d'i sagree wi th that?
A. At the ti me thi s 'i s an open -ended quest j on. I

can gì ve you compl ete answer, or you want short answer?

Because at the time

0. I want a truthful answer, and you answer as

compl ete'l y as you f eel necessary.

A. 0h, good.

At the tjme, I felt that way. And I
talked I talked to the town attorney at the time,
Marlene Pontrelli, and I told her right after March 1zth
el ect'i on and the there woul d be runof f el ecti on f or
four seats.

The and three of the j ncumbent, they
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dropped out, so the chal 1 engers, they are goi ng to have

no matter what the election results jn May, they're goìng

to have a majorìty of four to five on the council.
So I asked Marlene Pontrelli as town

attorney to I ook at my empl oyment contract. And I asked

her, suggest I told her at the tjme, and she should be

witness to that because she worked on that.
At the t'i me, I tol d her my personal f eeì-i ng

that the councj I the counci I , they have the ri ght to
appoì nt the manager they want.

And I asked her i f she wi I I I ook at the
contract and wj I I amend the contract so wi I I g'i ve wi I l
gìve the new council the opportunìty to proceed with the
optìon of either keepìng me or serving in different
capacity based on the contract because the contract
duration was until August 2014.

And she agreed to that untj I I hear from the
mayor. That's what Adam Trenk and Adam Trenk

specifjca'l 1y told him that's all what we want, just to
re'i gn him-i n, the exact term, "to reìgn hjm ji'ì."

But speak'i ng what Vi ncent Franci a tol d

ffi€, that's what about what Adam Trenk tol d hi m. So

I et's be cl ear here, that Adam Trenk's i s not i n fear of
term j nati on of my emp'ì oyment .

After that Vi ncent Franci a tol d me that he
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met wi th Ri ch Monach'i no . And I ' m not tel 'l 'i ng that ' s
the the meeting was about me.

The mayor a"ìways when there i s
candidates, and there'i s elected officials, he likes to
si t down wj th them and understand thei r pos-i ti on and on

all issues.

So he came to me and he mentioned this, and

i t was surpr j se to h'i m that Rj ch Monach'i no tol d hi m the

same thì ng, that he's not j n f avor of the term'i nati on of
my empl oyment.

So at that ti me, I tol d Marl ene Pontrel I i
that looks like we don't need to work on the contract, and

we'l I go to the to the new counci I and we'l I see what

the new counci I wants .

0. And Marlene Pontrelli was part of this law firm;
co r rect ?

A. Yes. Yes, that's correct.
0. And you understood that thi s I aw f "i rm was the

town attorney; correct?
A. Yes.

0. 0kay. So you knew when you tal ked to
Mr . Bi rnbaum and when you tal ked to Ms . Pont rel I 'i that
thei r cl'i ent was the Town?

A. Yes.

0. You never understood that Marl ene Pontrel I i or
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el ectj on . To the chal 1 engers.

0. That would be Mr. Trenk, Mr. Monachino,

Mr. Durki n, and Mr. Spi tzer?
A. And Ei I een Wri ght. Fi ve.

0. And it's your testimony that at no time before
you read Mr. Sorchych's artjcle or column in March 2019

djd you ever hear any of the candidates indicate that they
wanted to remove you as town manager?

A. No.

O. I'm correct?
A. You're correct. Yes, you're correct. No, I

didn't hear any of the candidates talk about, yes,

removìng me from town manager posìtion, yes.

0. So i t was surpri s'i ng to you to read that your
fri end Mr. Sorchych was wri ti ng that?

A. No. I was never surprj se anythì ng Mr. Sorchych

wrì tes.
0. And why i s that?
A. Mr. Sorchych is compìetely fear of free spìrit

i ndi v'i dual . He w'i I I wri te about anyth'i ng he wants .

O. So you j ust thought j t was untrue?
A. No, I didn't think that was untrue, no. No. I

thought the atmosphere at the tjme and the campajgn, jt
was consi stent to make the I can't say the the
atmosphere at the tjme and the consistent articles from
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termination, you are talkìng about June 10th. Because I
came on June 11th and June 12th to clean up my stuff.
BY MR. RUBIN:

O. Okay.

A. So durì ng that t'i me, oo, there my e-mai I

address, I don't know when i t was stopped. But duri ng

that ti me, I thi nk the e-maì l address was st'i l l there.
O. Okay. When you went to town hall on June 11th

and June 12th

A. Yes.

0. did you delete any fjles from any of the
comput e rs?

A. Del ete fi I es? No. Thi s i s there was some

some prìvate private files on the computer. And I -- I
asked somebody to he'l p me i n puttì ng that on CD, take ì t.
That's al I .

0. And who assjsted you with that?
A. I remember maybe Mjke Rìgney. But I djdn't take

anythì ng that bel ongs to the Town , flo.

0. So it was on'l y prìvate files?
A. Yes.

0. What were the nature of the prì vate fi I es?

A. Pictures and home map. I still have that CD.

0. I woul d ask that you not dì spose of or del ete

anythì ng from
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A. Yes.

0. that CD.

A. Yes.

0. And it's your testìmony that you djdn't ask

Mi ke R'i gney to del ete any of f i ci al f i l es of the Town of
Cave Creek?

A. No, not off i ci al fi l es .

0. That's al so true of any e-maj I s or e-maj I

accounts that you woul d have had access to?

A. No.

O. You didn't do anyth'i ng to those?

A. No.

0. To your knowledge, did anyone else at any time?

MR. B0NNETT: Excuse ffiê, Mi ke. We j ust have

to take a break here for a second.

(Recess taken, 2:48 - 2:54.)
BY MR. RUBIN:

0. Do you consìder communicatjons that you had while
you were town manager wì th Mr. Sorchych personal

commun'i cati ons or of f i ci al communi cat'i ons?

MR. B0NNETT: 0bj ect to form.

THE WITNESS: There are I consi der

overal I i t's Town busi ness. It's not personal , overal I .

But there was some personal communi cati on, yes .
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MIIIUTES
SPECIAL TOWN COT}NCIL MEETING
TOWN OF CAVE CREEK ARTZONA

MONDAY, MAY 28,20t3

CALL TO ORIIER: Mayor Vincent Francia called the meeting to order at 5:00 p.m. at the
Cave Creek Town H J1,,37622 N. Cave Creek Road, Cave Creeþ Arizona-

ROLL CALL: Town Clerk Carie DSrek

Council Present: Mayor Vincsnt Francia, Vice Mayor Emie Bunch, Council Me,lnbers
Shelley Anderson, Jim Bruce, Dick Esser, Steven LaJVfar, Thomas
McGuire (arrived later)

CouncilAbsenû None

StaffPresent: Town Manager
Town Clerk

UsamaAbujbarah
Carie Dyrek

PLEDGE OF ALLEGIANCE - Everyone stood and recited the Pledge of Allegiance.

CALL TO THE PT]BLIC

Mike Durkin,7l'39 E. Continental Mountain thanked all out-going Council members for their
sen¡ice to the community. As we all know, the citizens of Cave Çreek have replac ed 213 of the
oouncil. It's clear that citizens want change. Looking toward helping to effect that change he
studied the Town Code and was initially concemed that council mernbers might be limited in
their ability to inhoduce agenda items. Had a meeting with the Mayor and the Town Manager
and the Town Attorney last week and was very pleased to leam and was told face-to-face by the
Mayor that he has never in his 14 years blocked a mernber from introducing an Age,nda item and
would not do so in the future. That was veryhearte,ningto him.

Between the Primary and General Election he spent *ffiy, many hours reviewing meeting
minutes for the Town of Cave Creek; spent man¡ many hours on the phone with many citizens
with the goal to help him forrn what he feels is the Vision that the citizens of Cave Creek have
for the Town, It's clea¡ that vision involves change. It's up to the new Council to a¡chitect that
change and he has come to a few conclusions about where he is going to go in the spirit of open
government total transparency. He announced at this public meeting that he will be inhoducing
agenda items to create a committee to bring to fri¡ition an integrated and comprehe,nsive
development and capital improvement plan he feels the Town desperately needs. He plans to
intoduce an agorda item to create the office of Chief Financial OfEcer that witl report directly to
Council. And he has come, after much deliberation, to a realization that the vision for the
citize,lrs of Cave Creek is not aligned with the present Town Manager. He plans to introduce a
Resolution to call for a vote of confidence in the Town Manager. Once agairl he thanked the

Special Town Council Meeting
May28,2013
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outgoing members for their service and hopes that, as the need arises; he will be allowed to call
them if he needs counsel and that they can be of much help.

Adam Trenk, 5829 E. Gunsight Road didn't hear half of Mr. Durkin's comments by coming in
late. He has a st¿tement he wouid like to make in the same spirit as approaching the agenda
item. First he congratulated Counciknan McGuire on his re-election as well as Mr, Durkia Mr.
Spiøer and Mr. Monaohino and Councilman McGuire and wanted to thank those sitting on the
Council for their service.

Over the course of the last many months there has been much speculation over the position of the
cha[enging candidates with regard to the Town Manager, specifically. He believes that much of
that speculation undermines their ability to work together so in order to move forward with a
fresh slate he felt that air needed to be cleared as quickly as possible. Therefore, he zuggests an
agenda item in that regard and has prepared a letter to submit to the Mayor and the Town Clerk.
He read his letter for the record, which read as follows:

Enclosed is an agenda item he would like to have the Council deliberate on, specifically a
request to add the below label agenda item A posted for discussion and possible action at
the regularly scheduled meeting of the Council that will be held on June 3,2013. Io
accordance with Section 30.38E of the Town Code, I hereby request that the Mayor
waive the 7-day deadline and amend the agenda accordingly. Considering the agenda for
said meeting was only just released today, one day short of the requisite T-day posting
period, due to yesterday's holida¡ under the Town Codg it should be acceptable for
amending the agenda this evening or at latest tomorrow and posted to be a¡nended ín
excess of the minimum Z4hotx notice in timeframe. In other words the Town Code calls
for seven days to post an agenda item or to post the agenda but the Mayor has the ability
to amend it in less than seven days. Because the agenda was just released today, I think it
is appropriate to amend the agenda accordingly. I have copies of this letter for the
Mayor.

Monachino stated he supports Mr. Trenk's statements with regard to agenda items and hopes we
can move as quickly as possibly.

SpiEer, Cave Creek resident also wanted to thank all for the many years of hard work that they
have all done on behalf of the Town. At times it hasn't been easy to listen to those who are
asking for things and it won't be easy the other way around.

Mayor Francia thanked this Council for its service to the communþ, princþally bocause they
helped to shepherd this cornmunity througþ very difficult times and got it to where it is today
that we are functioning. And norv lrye have a new Council and we are proceeding forward as a
community.

ACTION ITEMS:

COT}NCIL DISCUSSION AND APPROVAL OF RESOLUTION R2013.08
SETTING FORTH TITT, OP¡¡ICIAL RETURNS AFIII APPROVING TI{F'

Spocial Town Council Meeting
May 28, 2013
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OFFICIAL CAIIIVASS OF THE GENERAL/SPECIAL ELECTION HELI)
oN MAY 21,2013.

Town Clerþ Carrie Dyrek announced the returns about the Town's contract with Maricopa
County Elections which are att¿ched to the Resolution, indicating the results and the official
canvass of the GeneraUSpecial Election held on May 21,20L3. W.e are required to canvass the
election at a Council meeting no earlier than six days to meet that requirement.

COUNCIL QUESTIONS - None

PUBLIC COMMENT - None

COTINCIL COMMENTS

Francia - Let the record reflect that Councilman McGuire is present. He catled for a motion.

IVf/Esser, S/Bunch to approve Resolution Rj¿013-08 setting forth the offÌcial returns and
approving the official cflnvass of the GeneraVspeciol Election held on May 21r2013.

Esser welcomed the new Council members and offered heþ to any of them and stated he was
available. He stated he was glad their commercial item was passed and approved.

Bunch - No comme,nt.

S. Andersen wished everybody luck and moving forward she hoped all would be able to work
together because it cannot go on one person alone. Thanks for stepping up.

McGuire - looked forward to working \Ã/ith all members of the new council.

Francia - [n regard to the new council that is about to be swom in here in the füst meeting of
June, and he says this to himself as well as to anyone else, he thinks the key for all going forward
is really quite simple. If everybody gives everyone a chance we will be fine.

I!ryC 7-0 by voice vote.

AIIJOIIR¡IMENT AT 5:11 P.M.

Special Town Council Meeting
May 28, 2013
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I hereby certify that the foregoing minutes are a true and correct copy of the Minutes of the
Special Session of the Town Council of Cave Creek held on the 28ü day of May, 2013. Ifurther
c€rtify that the meeting was duly called and held and that a quoflrm was present.

Dated this ),¡, v'-* ¿ay or Q¿''¡- zot¡
u

Special Town Counoil Meeting
May 28,20t3
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courtdocs@ dickinsogwright. com
Michael S. Rubin (#005131)
mrubin@dickinsonwriqht. com
Anne L. Tiffen (#006987)
ati ffen @.di cki ns onwri ght.com

@GHrpuc
1850 N. Central Ave., ffi4}0
Phoenix, Arizona I 5004-4568
Phone: (602) 285-5000
Fæc (602) 285-5100
Atto rney s þ r D efendant s

IN THE SUPERIOR COT]RT OF TIM STATE OF ÀRIZONA

IN ANI} FOR TIIE COTINTY OF MA.RICOPA

USAMA ABUJBARAH,

Plaintiff,
v.

TOWN OF CAVE CREEK;VINCENT
FRANCIA; ADAM TRENK; MIKE DURKIN;
REG MONACHINO; CHARLIE SPITZER;
ERME BUNCH and THOMAS MoGUIRE, ([Ionorable Douglas Gerlach)

Defendants.

I, Brian Poore, under oath, state as follows:

1. I am over l8 years of age and have personal knowledge of the facts set forth

herein.

2. I an presently employed by the Towu of Cave Creek, Arizona (the "Town") as

its IT Coordinator, My duties include maintenance, toubleshooting, and updating of the

Town's computers and information systems. I have been employed by the Town since

June 9, 2014. Prior to my employrnent by the Town, I was employed by Phoenix

Computer Specialists ("PCS"), which performed routine and other requested maintenance,

troubleshooting, and updating of the Town's computers and information systems, pursuant

to a contract with the Town. From 2005 to June 2014, including during the time frame

No. CV 2013-011198

DECLARATION OF BRIAN
POORE
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pertinent to the events discussed below, I was the Account ManagerÆrimary point of

contact assigned by PCS to the Town.

3. I am a Microsoft Certified Professional, with CompTIA A+ and Network+

certifications. Formerly I was an HP and IBM authorized waranty repafu technician with

nrrmerous device specific certifi.cations. I have 13 years' experience in installing,

maintaining and designing computer systems andnetworks,

4. As the Account Manager assigned by PCS to the Town, I made weekly site visits

to the Town's offices to perforrr any required maintenance, updates, and upgrades on the

Town's computers and infornation systems, and to perform any additional tasks assigned

by the then Town Manager, Usama Abujbarah.

5. On Wednesday, June t2,2013,I made my scheduled weekly site visit to the

Town and completed the scheduled tas*s and those additional tasls I was directed to

perform by Mr.Abujbarah. Attached hereto as Exhibit "L" is a true and correct copy of the

Service Ticket for the work I performed on Wednesday, June 12,2013.

6. As reflected in the Service Ticket, on June 12, 2013, I prepared the Town

computer used by Mr. Abujbarah, for use by an interim Town Manager, saved certain dat¿

stored on that computer to a CD, deleted the data files pertaining to Mr. Abujbarah's

employee profile from that computer (which was standard practice when 6 çmployee left

the Town), and deleted Mr. Abujbarah's email account. The programs on that computer

were left intact and the computer was ready for use by any other employee of the Town.

All of that work was carried out at the specific direction of Mr. Abujbarah. At his request

I gave him the CD containing the data saved from the hard drive on his computer. I did not

make any copies of that disk.

7. Upon the deletion of Mr. Abujbarahos email account, any existing emails in that

account would have been automatically archived to a Town server. However, unless such

e,mails were specifically refüeved and saved within 30 days of the deletion of the email
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account, the Town wouldbe unable to access those email communications. Mr. Abujbarah

did not authorize or direct me to take any actions to preserve the email communications

from his Town computer.

8. I have recently examined the Town's servers and determined that the emails from

and to Mr. Abujbarah's email account were automatically deleted and can no longer be

retrieved. Had I been instnrcted by Mr. Abujbarah to save or perrnanently archive the

emails in that account, I would have been able to do so prior to the expiration of the 30-day

period following the deletion of the email account.

PHOENIX 53601-7 195330v2

Brian Poore
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Serv¡ce Ticket #37237: Scheduled Desktop
Support 2013

Phoenix Computer Specialists
Service Ticket

Managed Server

Managed Workstation

Managed Workstatìon

Managed Workstation

Confidential Page 1 of 2 12130/2014 10:33 AM US Mounta¡n Standard Time
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Janet M. Clarke

From:
Sent:
To:
Subject:

TurboCourt Customer Seruice <CustomerService@TurboCourt.com>
Monday, February 02,20151:06 PM

Janet M. Clarke
AZTurboCourt E-Filinq Courtesy Notification

PLEASE DO NOT REPLY TO THIS EMAIL.

A party in this case requested that you receive an AZTurbocourt Courtesy Notification.

AZTurboCourt Form Set#1332654 has been delivered to Maricopa County.

You will be notified when these documents have been processed by the court.

Here are the filing details:
Case Number: CV2013-011198 Q.{ote: If this frling is for case initiation, you will receive a separate notification
when the case # is assigned.)
Filed By: Anne L Tiffen
AZTurboCourt Form Set: #1332654
Delivery Date and Time: Feb 02, 2015 1:05 PM MST

Forms:
Summary Sheet (This summary sheet will not be filed with the court. This sheet is for your personal records
only.)

Attached Documents:
Motion: Motion for Order to Show Cause re. Sanctions for Spoliation of Evidence
Exhibit/Attachment (Supporting) : Exhibit A-D

E-Service notification was sent to the following recipient(s):

Anne L. Tiffen at atiffen@dickinsonwri ght. com
Daniel B onnett at dbonnett@martinbonnett. com
Mark A. Bracken at mbracken@martinbonnett. co m


