Dear Don:

I feel I simply must respond to your latest “My View” “column” where you call me a thug, and extend that characterization to the process servers who served my complaint on Drs. Amaro/Richel and attempted to serve another on the Hoeppners.  I do so because you mistakenly created the impression that their conduct is improper or wrongful.  

Let me begin by saying that I do not write to defend myself from your juvenile name-calling.  There are at least two good reasons for that.  First, as I have explained before, while you are at the fence barking at me others in my community can walk home in peace.  Secondly, despite what you would wish, your continued attacks on me really only help me.  I spent several years in a quiet sole practice, but will now have to hire a few associates to handle the extra work that has come my way from your continued advertising on my behalf.  So keep spelling my name right.  

However, what you have said about these independent and neutral process servers in these two cases is not fair to them or others who do that work, and particularly misleading to the many average people in our community who have not had your frequent experiences with litigation.  
With Amaro/Richel you also ran a page article the week after they were served where the title and the gist of that story was that we threatened them with a lawsuit, and the picture showed them holding the complaint that had been served on them.  (Do note that, if defendants are holding a complaint that was served on them, you can reasonably conclude that I went beyond the warning/threat stage and actually sued them.)    

That article and your recent column also give the improper impressions that: (1.) threatening someone before suing them is improper; (2.) Dr. Amaro was somehow legitimately surprised when the process server arrived, (even though your article mentioned that they somehow knew he had tried to serve them there a week before), and (3.) there is something amiss with a process server serving you or doing so at your home.  
A process server is an officer of the court who “serves” court documents, meaning he hand-delivers things like pleadings to parties and subpoenas to witnesses.  While one party or another hires the process server to serve these documents, the process server himself stands in an official and neutral position so he can later testify as to whether the documents were delivered or not.  That’s his role; he is the court’s messenger; he’s not a party to the suit, and commonly doesn’t even read the papers he is presenting.  

So you shouldn’t shoot the messenger, or try to run him down with your car, just because he is bringing you some bad news.  You also can’t “refuse” service by being childish and not “accepting” the papers; if the process server has advised you that he is an officer of the court with papers for you, and you don’t take them, he can throw them at your feet and walk away.  

In this case, I understand from Ray Silja, the process server, that, because Dr. Amaro would not accept the papers, Ray ended up placing them on the ground and weighting them down with a rock just outside the “no trespassing” sign next to where he had spoken with Amaro.  I have not listened to Ray’s tape recording of the service, but he did call me afterwards to tell me what happened because he was so upset about it, and also wrote in his affidavit that: 

“Note: Defendant DR. JOHN A. AMARO vigorously avoided service and at time of service yelled obscenities at the process server and attempted to hit process server with his vehicle as he fled the premises.”    

I nevertheless discouraged Ray from filing an AWDW charge, knowing that it might be considered aggravated since it involved an assault on a party who had just identified himself as an officer of the court.  

Also the far more common practice is to serve individuals at their home, and for good reason. If the process server has papers for the husband and wife, and goes to one spouse’s office, he must personally present the papers to that spouse, and then may only have that one individual served.  But, if he serves anyone who is “of suitable age and discretion” living at their residence, and this could include giving the papers to a normal teenager, then the service is considered effective on both of the spouses who reside there.  

In this case, I had only used Ray a few times before, and only told him how to find the house Amaro/Richel are renting so that he could serve both of them without having to bother either or both at work.  This suit has nothing to do with their practice as chiropractors.  It has to do with access along Fleming Springs Road as it crosses over the property they own located next door to the house they are renting.  

In the same vein, my clients had me go well beyond the amount of warning/threat that would normally precede such a lawsuit.  In this case Amaro/Richel received the same two letters, totaling about 5 pages of single-spaced discussion, that were sent in August and September to all the parties along this upper stretch of Fleming Springs Road.  They actually got a special cover note with the second letter inviting them to call me to meet with them and answer their questions.  

This was all in parallel to an additional site visit by both doctors to the top of the mountain and other conversations they had with my clients, and significant discussions I personally had with Amaro when I was going to his office for several treatments last summer where he continually pumped me for information about the overall project, including what I had presented in the newspaper, and the access issues in particular.  

Beyond that, I made several calls and then faxed and mailed a special page and half letter to him in early November which addressed the fact that he had to deal with this matter soon, as I was about to file suit against the only other party along the roadway who would not give us the requested easement.  He and I had a strong debate on the phone the next morning where he claimed he was listening to some out-of-state state attorneys, and I recommended he get Arizona attorneys and have them talk to me.  

After that, I even sent him a draft copy of the complaint on December 6, nine days before he was actually served.  So there’s not a thing about the lawsuit that could surprise him.  And, if he waited until past the 11th hour to finally shop for an Arizona attorney, it is solely due to his own procrastination and not to some kind of unfair surprise on our part.  There is certainly no other landowner along the roadway who received more hand-holding from us.  It appears now that he may have been holding his other hand behind his back with his fingers crossed, but he can’t honestly claim any surprise at the arrival of a process server.  

In the Hoeppner lawsuit my clients are simply seeking recognition of an existing 15 foot recorded easement under a quiet title claim, and to widen that route under a private way of necessity claim as provided in the Arizona constitution and statutes.  This is the same route that the Hoeppners use for their own access.  My clients have no alternate workable route.  

My clients in that case unknowingly purchased a land-locked parcel and had worked for years to find a workable way out before they arrived in my office in late 1994.  A few years back, I proved a route of legal access to the south that the Town of Cave Creek recognized for one grading permit and for a subsequent lot split.  But then it changed its policy (under pressure from the Hoeppners), and refused another grading permit.  
Throughout this effort, the Hoeppners and their local attorney have vigorously opposed my clients, and numerous letters and conversations have gone both ways.  Two letters to that attorney this past December and January made it absolutely clear that I would soon to be filing and serving a lawsuit.  She did not offer to accept service to avoid direct service upon her clients.  

So I sent the papers to Fleming Attorney Service, a process serving firm that has been in business for over 25 years, with dozen or more process servers who serves several thousand different court papers in any single year.  I didn’t know what process server was sent out, or even if he/she had yet gone out, until I received a call last week from the most experienced process server in the office who said they had made several trips, and he and his wife had concluded that the defendants were avoiding service.  This “harassment” as you call it would have ended instantly if either of the Hoeppners had simply identified themselves.  The process server would have explained he was as an officer of the court; left the papers, and left.  

Nevertheless, the papers have been sent on to the sheriff’s office.  If the Hoeppners now play games with them, I will simply proceed to publish the lawsuit as provided by law.  

As for your considering my approach before litigation as aggressive, let me give you a little insight.  Unlike your average personal injury case, in the types of real estate and construction cases I normally handle, specifically in quiet title cases and in cases arising out of express or implied contracts, there are statutes that allow the court to award the prevailing party all or part of its attorneys fees.  In exercising this discretion the courts consider factors like whether the law was well-settled or unknown, whether each party quickly presented the relevant law, and whether the parties could or should have settled, or even tried to.  
So don’t ever mistake lots of “threats,” demands, notices, warnings and offers to settle before filing one of these suits as a sign that the plaintiff is a bully or lacks confidence in his position.  In most of these cases the ultimate award of attorneys fees is the tail that wags the damages dog, and proper notices and offers to resolve the matter without litigation before the filing suit will have a major impact on either party’s claim for attorneys fees.  
My clients in each of the two cases you write about have gone well out of their way to follow this simple rule of common sense.  Both have looked for workable alternative routes of access, and found none.  Both made their positions abundantly clear and made more than generous settlement offers before proceeding to file a lawsuit.  Both are entitled to sue for access under the private way of necessity statute to the extend that their other claims of access by prescription, implication or by recorded easements fail to provide the 20 foot width of the minimum legal access required under the Uniform Fire Code.  
Noel J. Hebets, Attorney
